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PROPERTY INSIGHTS

Developers need to take careful consideration of new GST 
withholding requirements when entering into instalment contracts 
for the purchase of residential property, or potential residential land. 
Quite often, vacant greenfield land falls in the category of potential 
residential land and is most commonly transacted pursuant 
to a contract that provides for multiple instalment payments. 

In brief

Nearly a year after the introduction of the GST withholding laws, 
property developers are continuing to get tripped up by the new 
regime. Introduced on 1 July 2018, purchasers of new residential 
property or potential residential land are now required to withhold 
the entire GST component of the purchase price from the vendor at the 
time the first payment of an instalment is due (excluding the deposit). 
These has ramifications for both parties in two significant ways:

XX Often,  the GST on the purchase price payable to the ATO will be 
greater than the instalment amount that the purchaser is required 
to pay to the vendor (which is a problem for the purchaser); and 

XX As the first instalment will, in most cases, need to be paid by 
the purchaser directly to the ATO, the vendor is not receiving 
a payment on a date that it otherwise expected to receive. 

What you need to know

Vendors of residential property or potential residential land included in a 
property subdivision plan must provide the purchaser with notification 
prior to the date that payment of the first instalment (other than the 
deposit) is due  stating whether the purchaser is required to withhold 
GST from the vendor and pay it directly to the ATO. The payment will be 
1/11th of the contract price or if the margin scheme applies, 7% of the 
contract price. Where the contract does not require instalment payments, 
the vendor’s notification will only be required prior to settlement. 

More often than not, structuring the deal on the basis of multiple payments 
will be advantageous for both parties as the purchaser can negotiate a 
longer settlement date and the vendor usually receives a higher price. 

However, prior to committing to a contract of sale of new residential 
premises or potential residential land that requires multiple payments, 
parties should, in the first instance, ascertain whether GST is payable on the 
supply and then carefully consider the instalment regime that they initially 
agreed to implement. It is important to note that  in some cases the GST 
that the Purchaser will be required to pay to the ATO on the first instalment 
date may be greater than  the first instalment amount it had agreed to pay. 

Failure by a purchaser to withhold GST and pay it to the ATO gives rise 
to an administrative penalty under existing provisions. ATO penalties 
can be significant and, if unexpected, may result in the purchaser 
being unable to meet the instalment price required by the contract. 

Example

Sarah enters into a contract for a vacant block of land for the purpose of 
developing residential premises. The supply attracts GST and, as such, 
the purchase price is $22m plus GST. The parties agree to a 10% deposit 
on exchange of contract and then ten equal instalments of $2m each.
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After the initial deposit, the payment of the first i nstalment 
of $2m triggers Sarah’s obligation to withhold GST (1/11th of 
$22m) and pay this amount to the ATO. 

Conclusion

When entering into an instalment contract for the purchase of a 
new residential premises, purchasers should properly account for 
GST withholding requirements to avoid significant penalties or risk 
defaulting an instalment payment of the purchase of the property.  

More information

For more information on the GST withholding provisions, 
please see our detailed article on the new legislation or 
contact the Madgwicks Property team to discuss for 
obligations for your existing or future developments.  

LANDLORDS TO CAREFULLY CONSIDER WHAT IS INCLUDED IN A 
LEASE AS A LANDLORD INSTALLATION

By Rohan Ingleton
Partner

PROPERTY

In brief

The April 2019 decision in Cheng v Wang (Building and Property) [2019] 
VCAT 496 highlights the importance of the landlord’s obligations to 
undertake repair and maintenance under a retail lease of items that it 
leases to a tenant. Essentially, if the landlord leases plant and equipment 
to a tenant, it will be responsible for repair and maintenance and, if 
appropriate, replacement of the plant and equipment.

What you need to know

In drafting a lease, be careful as to what may be included as a landlord 
installation or part of the premises leased to the tenant, as the landlord 
will be obliged under section 52 of the Retail Leases Act (Vic) to repair 
and maintain those items and, in certain circumstances, to replace those 
items. A landlord needs to be aware of its far-reaching obligations under 
section 52(2).

Background

In the case referred to above, the landlord leased premises to the tenant 
to be used as a restaurant and included as landlord’s installations “a 
dishwasher,  tables, chairs, crockery and cutlery, stoves, fridges and 
freezer, stereo, cool room and sundry equipment including pots and pans”. 
The tenant sought to recover from the landlord the cost of undertaking 
various repairs, maintenance and where appropriate, replacement of the 
landlord’s installations as the tenant had been running the restaurant  
from the premises for 30 years and numerous items needed attention.

The tenant argued successfully that the landlord has obligations 
under section 52 (2) to repair and maintain the landlord’s installations, 
irrespective of any conflicting clauses in the lease. VCAT agreed and 
ordered the landlord to undertake various repairs, maintenance and, in 
the case of items at the end of their life, to replace those items.

Conclusion

If a lease is a retail lease, the landlord should be mindful of  obligations 
imposed upon it pursuant to section 52. Whilst including various 
installations may have a positive effect on the rent payable, a landlord 
should be mindful that it will be responsible for repairing and maintaining 
those items. This can be an issue when a landlord is funding a tenant’s fit 
out and the landlord is to continue to own those items. 

https://www.madgwicks.com.au/thought-leadership/new-gst-withholding-legislation-set-to-shake-up-the-property-sector/
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In brief 

Agents are typically responsible to supply a host of information to 
purchasers in negotiating sales. Under the Australian Consumer 
Law, agents may be liable where that information is considered 
misleading or deceptive. Whilst disclaimers can be an effective 
shield against liability, they are not failsafe. 

What you need to know 

XX Agents should take care with the wording, positioning and 
prominence of the disclaimer;

XX The courts will consider the nature of the transaction and 
experience of the parties; and

XX Disclaimers may be ineffective at protecting the agent / 
representor from liability.

Background 

Recently in VCAT, the Tribunal observed that the courts may 
consider a disclaimer ineffective at protecting the representor 
for misleading and deceptive conduct . The courts will consider 
disclaimers as only one of many factors that point to whether or 
not a person has engaged in misleading and deceptive conduct.

Ultimately the court will consider whether the agent / representor 
is merely passing on information from one party (i.e. the vendor) to 
another (i.e. the purchaser), or whether it is reasonable to believe 
that the representor has endorsed or adopted the information.

The High Court in Butcher v Lachlan Elder Realty Pty Limited (2004) 
218 CLR 592 has outlined factors that the court will consider when 
reviewing the effectiveness of a disclaimer:

1. The wording, positioning and prominence of the disclaimer – the 
wording, as well as the prominence of the disclaimer in both its
type (i.e. font and size) and the location within the document will
be considered;

2. Length of the document or brochure containing the disclaimer
– the length of the document and location of the disclaimer will
be considered as lengthier brochures and documents will require
further disclaimers in contrast to shorter brochures;

3. Nature of the transaction – the court will consider the value
of the property and whether the agent is aware of most of key
characteristics of the purchaser and their key motivations for
proceeding with the transaction (and in turn the reliability of that
information); and

4. Nature / experience of the parties involved in the transaction
– though this is out of the representor’s hands the court will
nonetheless consider whether the relying party engaged
professional advisors or are well-informed or experienced,
intelligent and self-reliant.

Agents should also be cautious of their conduct and the representations 
(both verbal and written) to the purchaser.

Courts will also consider the proximity of the information relied on. That is, 
if the purchaser relied on a key piece of information and the information 
was only slightly incorrect, the court will be more likely to allow the agent 
to be shielded by their disclaimer. Whereas where the information is 
severely mistaken, this will be less in favour of the agent producing the 
brochure.

Conclusion

Ultimately, a well-worded and well-placed disclaimer will not protect 
agents from liability under the Australian Consumer Law. However, should 
an agent or representative wish to strengthen their protection from liability 
they should consider investing in legal advice related to their disclaimer 
and promotional brochures so as to avoid the pitfalls.
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