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What are they and when to use 
them
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An injunction is an order that stops a party 
doing something that may cause damage 
to the other party in the dispute. With a 
number of different types each with their 
own specific uses, Madgwicks’ Guide to 
Injunctions provides an easy to understand 
overview of what injunction you should use 
for your dispute and the requirements that 
need to be fulfilled to successfully obtain 
one. 

When can an injunction be used?

Types of injunctions 

Satisfying the court’s requirements

Case Study

Undertaking as to damages: compensating the other side

Preparing and filing the injunction application

Quiz: can you apply for an injunction?

Welcome to the Madgwicks Lawyers Guide to Injunctions.
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Interlocutory injunction 

What is it: An interlocutory injunction is intended to preserve the status quo while parties in a dispute 
wait for the final hearing and Court’s decision.  An interlocutory injunction is generally sought where 
there is a risk that a party to a dispute will do something which will cause irreparable damage to the 
other party. The purpose of interlocutory injunctions is to protect an applicant from damage which 
he or she could not be adequately compensated for if the defendant were to continue the action.

An interim injunction is available on the same basis but limited to a short-term period. 

When is it used: An interlocutory injunction is the most common type of injunction. Examples of 
when it could be used are to prevent the sale of property or to stop someone disposing of goods 
where payment is in dispute.   

WHEN CAN AN INJUNCTION BE USED?

Injunctions Overview

Commonly used in property disputes and commercial litigation, injunctions can stop almost any sort of 
conduct including: 

Disposal of property

Breach of restraint of 
trade 

Publication of confidential 
information

The use of a crane and trespass of 
airspace

TYPES OF INJUNCTIONS 
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Final or permanent injunction 

What is it: A final or permanent injunction is applied for on a similar basis 
as the interlocutory injunction but is, as the name suggests,  final relief 
after trial as opposed as temporary relief while parties await the final 
decision.

When is it used: A final or permanent injunction is used to make a person 
do something in a contract (for example, stick to conditions when selling 
a business) or ensure items are returned after getting a refund.

Mandatory injunction 

What is it: In exceptional cases, the court may grant an interlocutory 
mandatory injunction.

These are positive rather than negative orders, compelling the doing 
of some act or thing (and can be restorative or enforcing). Courts are 
generally reluctant to grant mandatory injunctions at the interlocutory 
stage (prior to a final decision being made by the courts).

When is it used: A mandatory injunction is used to force a party to execute 
documents to give effect to a transaction (such as a transfer of land or 
release of mortgage) or to force a party to perform an obligation outlined 
in the contract.

Anton Piller order 

What is it: In essence, an Anton Piller order is an order made on an ex 
parte application (meaning just one party appears at the hearing (often 
due to the urgent nature of the injunction)) for compulsory discovery and 
taking possession of property  relevant to the dispute. 

When is it used: An example of when an Anton Piller order can be used is If 
there is a suspicion that an employee has stolen confidential information 
or a database from its employer. 
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Mareva order (also known as a freezing order)

What is it: A Mareva order or freezing order is an order to prevent 
assets from being disposed of (usually prior to judgment). In 
other words, it is an order preserving assets for the purposes of 
judgment.

A freezing order is normally obtained ex parte without notice to 
the respondent, before service of the originating process, because 
notice or service may prompt the feared dissipation or dealing 
with assets. A freezing order is an exceptional remedy and one 
that is not granted lightly.

When is it used: An example of a Mareva order being used is to 
freeze bank accounts in a family or business dispute where the 
contents are at risk of being spent.

Ex Parte injunctions

There are circumstances which can arise where a party may seek 
an interlocutory injunction without notifying the other party, 
generally in the case of urgency.  This is referred to as an ex parte 
(‘without one of the parties’) injunction or an order without notice.  

It is not uncommon for freezing orders and, particularly, search 
orders to be dealt with on an ex parte basis.  When applying without 
notice to the other side, the applicant has a duty of disclosure to 
the Court.
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For an injunction to be granted, the applicant needs to satisfy the Court of a number of 
common factors. 

These include:

1. There is a serious question to be tried;

2. You have tried to rectify the matter, and those attempts have not been successful;

3. Damages are not enough to cure the wrong;

4. There is a reason for the urgent application; and

5. The balance of convenience favours the Court making the order.

Provided the applicant’s case is genuine and properly prepared, the applicant should ordinarily be able 
to establish that there is a serious question to be tried. The applicant doesn’t need to persuade the court 
that they have a better than even chance of succeeding at trial. They only need to establish that the case 
is a sound one.

The Court will then consider whether the balance of convenience lies in favour of the grant of an 
interlocutory injunction. The primary consideration will be whether the applicant has demonstrated 
that they will suffer irreparable harm for which damages will not be an adequate remedy or that it is 
otherwise just in all the circumstances that an injunction be granted.

GRANTING AN INJUNCTION

HOW TO DETERMINE IF THE APPLICATION SATISFIES THE COURT’S   
REQUIREMENTS
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The court’s task is to weigh the balance of convenience of granting as opposed to refusing the 
injunction. Will the applicant suffer irreparable harm if the injunction is denied? Irreparable harm which 
cannot be otherwise eliminated or at least substantially reduced by some other means? On the other 
hand, will the respondent to the application suffer irreparable harm if the injunction is granted which far 
outweighs the foreshadowed harm that will be suffered by the applicant if the interlocutory injunction is 
not granted?

Satisfying all factors is key to filing successful injunction applications.  It should be noted that the above 
test for interlocutory injunctions is the same as in a dispute to maintain / remove a caveat over land in 
Victoria.

CASE STUDY

A client owns a company called “Yellow Duck” that sells children’s toys. The company has been around for many years and is well known 
for it’s distinctive yellow branding. A couple of years later a store opens in another state called “Duck Yellow”. Duck Yellow also sells 
children’s toys and is using similar yellow branding. Your client has received multiple calls from customers confusing the store with Duck 
Yellow and asking for stock that your client does not sell. 

The first step will be to contact Duck Yellow and ask them to cease and desist the use of your company’s intellectual property. This 
would likely include a demand to stop the use of the yellow branding and/or changing the name. If a client’s efforts to resolve the 
dispute outside of the court are unsuccessful, the client may choose to file an interim injunction. This would be an order that the Duck 
Yellow stop their infringing action pending the outcome of a trial.

We would then file an urgent application with a supporting affidavit that sets out: 

	X 1. Why the situation is urgent 

	X 2. Why the case is serious

	X 3. That your client will suffer damage that cannot be compensated by a payment 

	X 4. That the injury or inconvenience to your client will be greater than the injury or inconvenience the other party would experience

	X 5. Guarantee to pay the other party compensation for any financial losses caused by the interim injunction if the Court orders the 
client to pay.

The matter will be listed for a first return before a Judge. It is usual practice for the first appearance for the judge to be procedural in 
nature whereby the other party will ask for more time to file an affidavit in response. The matter will likely then be listed for a hearing in 
two weeks time where the parties will plead their case. 

The Court will then issue an injunction when it believes there is a serious issue to be tried and monetary damages would not be an 
adequate remedy. If an injunction is issued, the infringing conduct, although yet unproven, must be stopped immediately. The Court 
may consider an interim injunction, for one or two days to be required before the parties have the case heard. 

If an interim injunction is granted and it is later found that it should not have been ordered, compensation may need to be paid to the 
person adversely affected.

The Court will either find that: 

	X 1. The case is serious and there would be significant damage incurred by Yellow Duck if Duck Yellow was to continue trading. 
Injunction granted. 

	X 2. The case is serious but damage could be a suitable remedy for compensation to Yellow Duck. Injunction not granted and the 
matter would have to proceed to court without any immediate restrictions on Duck Yellow from trading. 
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An injunction application must be supported by an affidavit that 
sets out the evidence supporting the injunction. This includes 
relevant documents, case facts, and vital events like meetings 
and conversations between parties. The Court will not grant an 
injunction without an affidavit or if the supporting evidence is 
not convincing enough.

Being granted an injunction does not mean the application is 
done and dusted. On a later date, the Court will order the parties 
to appear and present their defence on the rights claimed by the 
applicant.

Based on the filed material, the Court will make a decision on 
whether to enforce a final injunction, make another order, or 
dismiss the injunction entirely. If the Court’s decision is not in 
favour of the applicant, the defendant may claim damages for 
losses suffered as a result of the injunction.

Before granting an interim or interlocutory injunction, the 
Court requires the applying party to give the other party an 
undertaking in damages. In other words, the applicant must 
compensate the other party for any loss or harm caused by the 
injunction if the Court decides that it should not have been 
granted or should be dismissed.

The cost of the undertaking is uncapped which may affect 
the applying party’s ability to meet its liability under the 
undertaking which can negatively impact the outcome of an 
injunction application.

UNDERTAKING AS TO DAMAGES: COMPEN-
SATING THE OTHER SIDE

PREPARING AND FILING THE INJUNCTION 
APPLICATION
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Whether or not to grant an interlocutory injunction may, given the nature and circumstances of the 
case, also depend upon factors such as the effect of the injunction upon the respondent and also upon 
third parties, questions of hardship, the availability of alternative remedies, delay, any undertakings 
offered by the respondent, and the respondent’s conduct.

Have all solutions to the matter been exhausted to no success?

Are monetary damages not enough to cure the wrong?

Is there an urgent need for the application?

Will you suffer irreparable harm or injury if the injunction is not awarded?

Do you have evidence to prove the harm/loss you will suffer if the injunction is 
not granted?

Is there a serious question to be tried? That is, is there a probability that if your 
matter went to trial it would be entitled to relief?

Does the balance of convenience favour the Court making the order?

Do you have the financial ability to make an undertaking as to damages?

QUIZ: CAN YOU APPLY FOR AN 
INJUNCTION?

YES         NO

If you answered yes to any of these questions, you may be able to apply for an injunction. 

CONCLUSION


