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Congratulations – you are on the board or 
committee for a not-for-profit (NFP) organisation. 

As a board or committee member on a NFP 
organisation you have a great capacity to do some 
good for the organisation and the community at 
large. 

However failure to observe obligations and duties 
or correctly manage conflicts as well as external 
defamatory criticisms of organisation can detract 
from the potential good the NFP can impart on 
society. 

This whitepaper has been developed by 
Madgwicks Lawyers to assist NFP boards and 
committees maximise potential and ensure the 
smooth running of the NFP. 

Catherine Ballantyne
PARTNER

D: +61 3 9242 4766
E: catherine.ballantyne@madgwicks.com.au

For more information, please contact: 

	X What are your legal obligations?

	X Case Study: Space travel - a tax deduction for Cirque de 
Soleil?

	X How to handle potential conflicts of interest

	X Case Study: Potential conflict of interest of a board 
member

	X Case Study: ACCC cracks down on a company profiting 
off charitable promises and not delivering

	X Did you know that not-for-profits can sue for 
defamation?

	X Tips for Not-for-profit organisations
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As a board or committee member of a not-for-profit, your main focus will be on the objectives of the 
organisation. This article seeks to outline your legal obligations which govern how you go about doing 
great work in your capacity as a board or committee member.

You have a fiduciary relationship with the organisation – what does this mean? 

The organisation has put special trust in you. You have a duty to always act in the organisation’s best 
interest. This is regardless of your own or other’s interests. 

This is regardless of whether:

• you are a volunteer or are paid; or

• you attended the meeting where the decision was made or not. 

Duty to act in good faith and in the best interest of the organisation

This may seem like common sense but should be at the back of your mind when making any decision on behalf of 
the organisation. 

Any personal interests or alliances should be put to one side. 

Example

You are on a sub-committee established to advance a specific agenda. You can only pursue that agenda 
where it aligns with the organisation’s founding principles and purpose.

Duty to act for a proper purpose

Once again, all of your decisions should be to benefit the organisation.

This is the case even where it means a decision is not in the best interest to you or those close to you. 

What are your legal obligations? 
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Example

Your family member uses some of the services provided by the organisation. Where it is apparent that those specific 
services need to be closed down, you must make the decision with only the best interest of the organisation in mind 
and not the best interest of your family member. 

Duty to act with reasonable care, skill and diligence

A board or committee is made up of various people with different skill sets. It is important that each member use their 
individual skill sets to advise the board / committee to assist in making decisions.

It is important to:

	X Be informed in relation to any decisions to be made – ensure you read the documents necessary to 
make an informed decision.

	X Genuinely believe that the decision is in the best interest of the organisation – once again go back to 
the core values and purpose of the organisation.

	X Ensure that the organisation is managing its finances properly – you must keep informed as to the 
organisation’s financial state. 

	X Seek external specialist advice when necessary and obtain this advice in writing – such as 
accountants / lawyers / builders etc. 

Example

Like with any organisation, not every decision is going to be the right decision. For example, the decision to fund a 
new program.

If, however you make the decision to fund the new program and it is reasonable, based on:

	X the available facts at the time; 

	X it adheres to the organisation’s core principles;

	X you do not have a personal financial interest in the program;

	X the organisation has the ability to fund the program; and 

	X you have sought any necessary accounting and legal advice;

then even if the program doesn’t turn out as planned, it is likely that you will have performed your duties. 

Duty not to misuse your position or information provided to you  

This is a duty of loyalty which is ongoing even if you are no longer on the board or committee. 

This includes:

	X avoiding conflicts of interest and where there is one, managing it properly;

	X not discussing confidential issues raised in the board / committee meetings with others outside the 
committee;

	X ensuring that you take proper care with your board / committee papers; 

	X avoiding revealing personal details of those that use the services; and

	X not disclosing details of tenders to a service provider.
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A recent case from Canada  has highlighted the 
importance of always having in mind the primary purpose 
of the company or not-for-profit organisation when 
making decisions on its behalf. 

Facts

Although the case is Canadian, it is nevertheless 
interesting. Its facts are as follows:

	X Guy Laliberte is the founder of Cirque de Soleil.

	X In 2009 he engaged a private space travel firm to take 
him on a 12 day trip to the International Space Station. 

	X The trip was paid for by a company in the Cirque de 
Soleil corporate group. It cost almost $42 million! 

	X Whilst he was in the space station he recited poetry, 
took photos, and filmed for a documentary and held 
a charity livestream, all intending to promote and 
support a charity, the Onedrop Foundation (founded 
by Laliberte and associated with Cirque de Soleil).

Was it a business expense?

No – the Court held that it was overwhelmingly a personal 
trip and not a business expense. The Court only allowed a 
small deduction on behalf of the business. 

Lesson

Although most people involved in a company or not-for-
profit organisation are unlikely to be making decisions 
as to space travel, it is always important to keep in mind 
when making decisions – is it in the best interest of the 
company or organisation? 

In this case, the answer was that it was fulfilling a long held 
personal dream of a shareholder of the company. 

CASE STUDY

Space travel - a tax deduction for 
Cirque de Soleil?
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It is not uncommon in a not-for-profit organisation for potential conflict of interests to arise. In these 
instances it is vitally important that the situation is properly handled. 

Where could a possible conflict of interest arise?

The most common conflict of interest is where you are on the board of a not-for-profit organisation and 
have an interest in a business which can supply goods and services to the organisation.

There are a raft of potential conflicts of interests which are not always financial and board and 
committee members should always err on the side of caution when dealing with these matters. 

Where do your duties lie?

The organisation has put special trust in you – you have a fiduciary duty towards the organisation. You 
have a duty to always act in the organisation’s best interest. This is regardless of your own or other’s 
interests. 

This is regardless of whether:

	X you are a volunteer or are paid; or

	X you attended the meeting where the decision was made or not. 

What do you do?

Only full and frank disclosure is acceptable 

At first instance it is imperative that you disclose to the board / committee any potential conflict of 
interest – this is regardless of whether you personally financially benefit or not.  

Do not participate in the decision making regarding the potential conflict of interest   

	X You should not be present when the matter is considered by the board / committee. 

	X You should not vote on the matter. 

	X You should not try and influence the outcome of the vote in any way.

How to handle potential         
conflicts of interest
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The minutes of the meeting should minute the potential conflict of 
interest and that you were not present during the discussion and 
the vote. 

Tips

Some tips for not-for-profits are as follows:

	X Have a written policy for potential conflicts of interest.

	X At the start of each meeting ask whether any member has any 
conflicts of interest in relation to any items on the agenda – 
record the answer in the minutes.

	X Take careful notes of any potential conflict of interest and 
record how it is dealt with in the minutes.

Conclusion

Even the perception of a conflict of interest can damage a NFP’s 
reputation and it is important that actual and perceived conflicts of 
interest are dealt with appropriately. 

CASE STUDY

Potential conflict of interest of a 
board member

You are the chair of the board of a not-for-profit organisation.

You are told by an employee that a board member’s wife is a 
shareholder of a company which the not-for-profit organisation 
hired to provide training to its staff. The board member did not 
disclose this fact. 

Even the perception of impropriety / conflict of interest can 
cause huge problems for a not-for-profit organisation.

What do you do?

There are a number of steps which are advisable for you to take:

	X The shareholdings and directorships of most companies 
are recorded with the Australian Securities and Investment 
Commission (ASIC). At first instance it would be prudent to 
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perform an ASIC search to see who the directors and shareholders of the contracting entity with the 
not-for-profit are.

	X You should review the conflict of interest policy of the organisation and the organisation’s 
constitution / rules.

	X You should present to the board member in writing the information which you have found including:

	X the allegations being made against them;

	X any supporting materials (eg the ASIC search, board minutes etc);

	X  a copy of the organisation’s Constitution / rules / conflict of interest policy; and

	X  outline the potential consequences if they have been found to have breached the organisation’s 
Constitution / rules / conflict of interest policy.

	X You will need to allow them a reasonable time to respond (usually at least 7 days) and the 
opportunity to obtain independent legal advice. 

Transparency as to the allegations and the investigation process are essential. Procedural fairness 
to the board member being accused of wrongdoing is also very important – you must give them an 
opportunity to respond in writing to the allegations made against them. 

5. Once the process has taken place, you and the remainder of the board must decide how to 
handle the matter in accordance with the organisation’s Constitution / rules / conflict of interest policy. It 
is also advisable to obtain independent legal advice to assist the board with its decision.

Important tip

In many instances, although the process outlined above can be performed internally by the 
organisation, an independent external legal advisor is retained to conduct an investigation and make a 
recommendation to the board.  

The benefit of this approach is to ensure that the process is conducted in a fair and transparent manner 
and that there isn’t the perception that the not-for-profit is “policing itself” or “looking after its own”.

The other benefit is that in the unlikely event that the matter becomes litigious, then the fact that the 
board had an independent solicitor investigate and advise the board assists with submissions that the 
board and the organisation’s actions were reasonable. 
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In a recent case  the ACCC has successfully brought a claim 
against a company for building its brand and making profits 
off donation promises and affiliation with a charity when they 
did not deliver on the promises or have a close affiliation with 
the charity. 

The Facts

Oscar Wylee (who sell optical glasses) claimed that for each 
pair of glasses they sold, they would donate another pair of 
glasses to someone in need between 13 January 2014 and 31 
December 2018.

	X Oscar Wylee sold some 328,010 pairs of glasses and only 
donated 3,181 pairs.

	X Oscar Wylee represented that it was closely affiliated with 
Rose Charities.

	X In reality the only affiliation Oscar Wylee had with Rose 
Charaties was one donation of $2,000 on 4 February 2014. 

The Court

The Court said that:

 “[72] By misrepresenting the facts Oscar Wylee improperly 
exploited the good nature of consumers to its advantage 
by contriving to enhance the value of its brand by falsely 
associating it with altruistic pursuits.” 

The Court ordered that Oscar Wylee pay penalties of $3.5 
million and also made orders preventing Oscar Wylee 
misleading the public further. 

Conclusion

The Court imposed the significant penalties to act as a real 
deterrent for Oscar Wylee and others who might be tempted 
to act in this way.

This case is a signal that the Court is prepared to come down 
hard on people and organisations who gain profit from the 
good work and reputation of the not-for-profit sector without 
actually following through on their promises. 

CASE STUDY

ACCC cracks down on a company profit-
ing off charitable promises and not deliv-
ering
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Not-for-profits (NFPs) are in a particularly vulnerable position when it comes to online comments. 
Social media allows keyboard warriors to comment even when it undermines the good work of the NFP 
organisation. 

When those comments are defamatory, NFPs are treated differently to companies with over 10 
employees. 

How are not-for-profits treated differently to other companies for the purpose of 
defamation?

In defamation law, NFPs (no matter how many people they employ) and companies with under 10 
employees are able to sue for defamation – this is unlike normal companies with over 10 employees. 

Sometimes there are a number of parties who can bring an action for defamation

In some cases, defamatory comments (such as a social media post or comment) will refer to individuals 
or groups in the organisation by name or otherwise (eg the CEO, the board, the marketing director). 
If it is clear who they are talking about, even if they are not named, these individuals can sue for any 
defamatory comments made about them.    

What if you do not know who made the comment – it was left under a pseudonym or 
anonymously?

The issue of keyboard warriors’ anonymity was examined in a recent Federal Court judgment.  A 
Melbourne dentist sought to identify an anonymous reviewer in order to pursue defamation actions 
after they left a nasty Google review. The Court held:

	X The dentist Plaintiff could seek preliminary discovery from Google as to the identity of the reviewer 
(who had used a pseudonym).

	X The application could be served on Google in the USA by international registered post.

As such, you can obtain a Court order to unmask the anonymous reviewer.

Did you know that not-for-profits 
can sue for defamation?
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How long do you have to bring an action?

One year from when the article was published. 

What is fair comment?

A comment on someone else’s online article can be defamatory

If you make defamatory statements in a comment on another article, it can still be considered 
defamation, unless it falls within the defence of “fair comment”. 

A defence of fair comment is established when:

	X the publication is a comment as opposed to a statement of fact;

	X the comment is based on facts which are substantially true;

	X the comment relates to a matter of public interest; and

	X the comment is the honest expression of the commentator’s real view.

Are there defences to defamation? 

Yes! Some of the most common defences are truth and honest opinion

Truth Defence 

Truth is an absolute defence to defamation. 

For example, if someone publishes online that a sportsperson takes illicit drugs. If that sportsperson has 
taken illicit drugs even once, depending on the wording of the article, the truth defence may apply.

Honest Opinion 

A person is entitled to publish an honest opinion and this cannot be considered defamation. If the 
person writing the post honestly held the opinion, based on truth, this is a defence against defamation. 

The defence of honest opinion is available when :

	X (i) The review is an opinion (rather than statement of fact); 

	X (ii) The opinion relates to a matter of public interest; and

	X (iii) The opinion is based on proper material – meaning it must be substantially true.    

However, even if this defence is established, it can still be overcome and a post considered defamatory if: 

	X (i) the opinion was not honestly held by the author of the review at the time of publication;

	X (ii) the person or business had reasonable grounds to believe that the opinion was not honestly held 
by the author at the time of publication; or

	X (iii) the review was left maliciously. If the review is designed to serve a purpose other than to express 
an honest opinion, such as to satisfy a grudge or negatively affect the person or business, there 
is evidence of malice. Language of the comment itself may be evidence of malice, although mere 
exaggeration does not render a comment unfair.
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Tips

	X When an online article or comment appears:

	X take a screenshot of the comment which shows:

	X the web address (URL) where it is posted;

	X the date when the screenshot was taken at the bottom of the screen; and

	X shows the entire post, not just the defamatory part.

	X take a screenshot of any comments or “likes”; and

	X take a screenshot of the number of followers on the page where it is posted. 

	X Put all parties on notice of the defamatory material as soon as possible after the matter is      
published including:

	X The original publisher – this is the person who originally published the defamatory statements 
whether it be online or in print.

	X Anyone who retweets, shares the article or provides a hyperlink to the article – there is an 
argument that these people are secondary publishers of the material and therefore also liable for 
the defamatory statements.

	X Any search engines by which the article can be found – if the search engine has a hyperlink to 
the article or includes “snippets” of the article which include one or more of the defamatory 
statements, they may be liable.   

	X Facebook / Twitter / Instagram / Google – the platform on which it is posted. 

It is important to put all of these people on notice as soon as possible and require that the    material be 
removed. In some cases regarding search engines, they have been found to be liable if they are informed 
of the defamatory material and refuse to remove it. In these cases, often the Court has found the search 
engine is an innocent disseminator until they are notified of the defamatory material and liable after this 
time if they do not act to remove it. The same argument may be applied to people who share an article 
or provide a hyperlink to the article. 

Conclusion

A defamatory comment or article has the capacity to undo much of the good work performed by a NFP 
and cause irreparable harm to their reputation. 

Defamation laws are complex - if your organisation has been defamed online you should seek urgent 
legal advice.
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Not-for-profit organisations have an important role in making our community and society a better place. 
They are usually made up of hard working and inspiring people.

Where we see not-for-profits fall down is in the compliance and legal side of the organisation. This is 
usually not because of any deliberate fault, rather the focus is on the main work of the organisation and 
the administrative and legal side of things often needs some improvement. 

The good news is that if set up correctly from the start, the issues that arise on the legal front can be 
minimised and dealt with professionally. 

Our top tips are as follows.

1. Have good policies and rules

It is so important to have good policies and rules in place so that the board, committee, CEO, employees 
and volunteers can all know what is expected of them and the procedures and processes to follow.

Many times not-for-profit organisations fall down because they do not anticipate issues and when one 
arises there is no clear policy and procedure to deal with it. This means that it is often dealt with on 
an ad hoc basis. This provides no consistency and will generally create greater legal exposure for the 
organisation if a matter becomes litigious. 

2. Follow the policies and rules

It is all well and good to have policies and rules, however they provide little legal protection for the 
organisation and certainty for those internally and externally who deal with the organisation if they are 
not followed. 

This may seem obvious, however oftentimes when it involves a board member or a valued employee, 
those making the decisions decide not to follow the policies because they know the people involved 
and consider that it would be unfair to apply the relevant policy to them. This behaviour puts the 
organisation at risk legally (and also sends the wrong message). 

3. Seek external advice early

We often see organisations try and deal with everything internally because of concern with the cost of 
seeking early legal and accounting advice.

Tips for Not-for-profit 
organisations
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The right advice will save the organisation in the long run.

The cost of being involved in litigation or an investigation by a regulator will not only cost far more in 
legal fees than the initial advice, however the fall out from the adverse publicity can be devastating.    

4. Take good board / committee minutes

Often times board and committee minutes become evidence in litigation. As such, it is very important 
that they reflect accurately and in detail what was discussed and resolved. 

If the organisation seeks advice from a lawyer, this is generally privileged and not discoverable in 
litigation. As such legal advice should always be presented in a form which can be redacted if the 
minutes of meeting are discoverable in litigation.

Lessons

In any organisation issues internally and externally with inevitably arise. It is important that when they 
do arise that the organisation has good policies and rules in place to deal with them and that these 
policies are followed.

Not-for-profit organisations often particularly rely on external sources for funding and support and as 
such it is particularly important that not only do they deal with issues consistently and professionally, 
but they are also seen to be dealing with them consistently and professionally.

By following the above tips not-for-profit organisations will minimise the legal risk to the organisation.
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